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THE BASIS OF HUMAN MORAL STATUS 

 

Abstract 

When philosophers consider what moral status human beings have, they tend to find 

themselves either supporting the idea that not all human beings are rightholders or 

adopting what Peter Singer calls a ‘speciesist’ position, where speciesism is defined 

as morally favoring a particular species – in this case, human beings – over others 

without sufficient justification. In this paper, I develop what I call the ‘genetic basis 

for moral agency’ account of rightholding, and I propose that this account can allow 

all human beings to be rightholders without being speciesist.  While my aim is to set 

out this account clearly rather than to defend it, I explain how this account is different 

from a potentiality account and I argue that it is preferable to an actual moral agency 

account of human moral status. 
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The Basis of Human Moral Status 

 

I. The Speciesism Challenge 

Many people believe that all human beings have the same, basic moral status, that is, 

that they are all rightholders.  For example, this belief is encapsulated in the Universal 

Declaration of Human Rights (1948), which states that “all human beings are born 

free and equal in dignity and rights.” Or, a number of prominent philosophers have 

also expressed this belief.  For example, T. M. Scanlon says that “the mere fact that a 

being is “of human born” provides a strong reason for according it the same status as 

other humans.”1 Or, as the late Bernard Williams said, “there are certain respects in 

which creatures are treated in one way rather than another simply because they belong 

to a certain category, the human species.”2    

However, the claim that all human beings are rightholders is in fact 

surprisingly difficult to defend.  When philosophers assess this claim, they tend to 

find themselves either agreeing that not all human beings are rightholders or adopting 

what Peter Singer and others have called a ‘speciesist’ position, where speciesism is 

defined as morally favoring a particular species – in this case, human beings – over 

others without sufficient justification.3  Why is this?   

 Many philosophers believe that when we assess who can be a rightholder we 

must meet what might be called the Species Neutrality Requirement.4  The Species 

Neutrality Requirement says that an adequate account of rightholding must provide 

some criterion for rightholding that in principle does not exclude any species and 

where the criterion can be assessed through some objective, empirical method.  The 

reason for the latter condition is that there does not seem to be an a priori way of 

knowing who the rightholders are.  For example, if we meet some alien beings and we 
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want to know whether they are rightholders, it seems that we would not be able to 

know a priori whether they are rightholders.  If so, the only way to find out is to 

investigate empirically what attributes they have and to consider if these attributes are 

relevant enough to make them rightholders. 

 However, supposing that the Species Neutrality Requirement is correct, there 

does not seem to be a relevant empirical attribute that would apply to all human 

beings.  The most plausible attributes such as actual sentience and actual agency do 

not apply to all human beings.  For example, some human beings such as 

anencephalic children and comatose persons lack actual sentience, and many human 

beings including newborn infants lack actual agency.  These human beings would not 

be rightholders on these accounts. 

Given this, those who wish to defend the claim that all human beings are 

rightholders typically reject the Species Neutrality Requirement.  For example, some 

argue that all human beings are rightholders because they have intrinsic worth or 

because they have dignity.5  Neither notion is an attribute that one can empirically 

identify and assess.  Others assert that it is just self-evident that all human beings are 

rightholders, and that it is not necessary to find out the particular attributes that make 

them so.6  Although justification for any moral principle must end at some point, if 

being human is a sufficient but not necessary condition for rightholding, it seems 

problematic that this approach is not able to help us determine whether the beings 

with which we presently live and the beings we might encounter in the future are 

rightholders.  If being human is a necessary condition for rightholding, it seems that 

this approach would have the seemingly counterintuitive implication that all non-

human beings that we presently know as well as those we might meet in the future 

cannot be rightholders.   
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Still others have argued that all human beings have rights, not in virtue of the 

actual attributes they possess, but in virtue of belonging to the kind of beings that 

typically have the relevant attributes for rightholding.  For example, John Finnis says 

that “to be a person is to belong to a kind of being characterized by rational (self-

conscious, intelligent) nature.”7  Or, Scanlon says that “the class of beings whom it is 

possible to wrong will include at least all those beings who are of a kind that is 

normally capable of judgment-sensitive attitudes.”8  Indeed, Scanlon believes that 

severely mentally handicapped human beings can be wronged, “even though they 

themselves do not and will not have the capacity to understand or weigh 

justifications.”  For convenience’s sake, we can call this account the species-norm 

account.9   

The species-norm account also fails the Species Neutrality Requirement.  To 

be sure, some members of a given species would have the required attribute for 

rightholding.  But, as Scanlon admits, it can be the case that other members would not 

have the required attribute.  Also, this account faces the following kind of objection 

advanced by Jeff McMahan.  McMahan describes a Superchimp who has rational 

capacities as a result of gene therapy, but is a chimpanzee.10  Since the Superchimp 

does not belong to a kind that is characterized by having rational capacities, it seems 

to follow, from the species-norm account, that the Superchimp is not a person.  

According to McMahan, this seems absurd though if the Superchimp indeed has 

rational capacities.  Moreover, suppose Superchimps come to outnumber the normal 

chimpanzees, the norm for the species would have changed and it would follow, on 

the species-norm account, that we would now need to treat the normal chimpanzees as 

persons.  As McMahan argues, this also seems absurd if the normal chimpanzees do 

not have rational capacities at all.   
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In this paper, I shall assume that there is some merit to the belief that all 

human beings are rightholders.  I shall also assume that when trying to justify this 

belief, one should try to meet the Species Neutrality Requirement so as to not be 

speciesist.  I shall further assume that the methodology employed by adherents of the 

Species Neutrality Requirement is valid, namely, it is possible to identify an empirical 

attribute relevant for rightholding, and, pace Moore, it is possible to derive moral 

claims such as rightholding claims from empirical attributes.11  In light of these 

assumptions, I shall propose an account that appears to meet the Species Neutrality 

Requirement and that at the same time appears to allow all human beings to be 

rightholders.  I call this the ‘genetic basis for moral agency’ account of rightholding. 

Before we begin, it is worth noting that every plausible account of human 

moral status comes with a certain “theoretical baggage.”  That is, each account will 

face difficult issues particular to it that it must address.  For example, on a sentience 

account of moral status, according to which beings that have the same amount of 

sentience have the same moral status, it seems that one would have to address the 

issue of how to treat a human being and a non-human animal, when both have the 

same amount of sentience.12  Similarly, an account of moral status, according to which 

all human beings are rightholders, will imply that fetuses and embryos are 

rightholders since they are human beings, and this will require discussions about 

issues such as abortion and embryonic stem cell research.  Typically, plausible 

accounts of moral status will have responses to these issues.  For example, suppose 

one believes that all human beings are rightholders and that abortion is permissible.  

One can follow Judith Jarvis Thomson and hold the view that even if fetuses were 

rightholders, abortion would still be permissible.13  It is beyond the scope of this paper 

to discuss all the theoretical issues that can arise from the belief that all human beings 
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are rightholders.  My aim here is therefore to set out clearly an account that supports 

this belief, but not to defend this account against all possible objections.  

Nevertheless, I shall explain how the genetic basis for moral agency account is 

different from a potentiality account and how it is preferable to an actual moral 

agency account of human moral status. 

 

II. The Genetic Basis for Moral Agency Account of Rightholding 

My proposal is as follows: all human beings are rightholders because they all have the 

genetic basis for moral agency; and it seems that having this genetic basis is sufficient 

for one to be a rightholder.   

 Following Carl Wellman and others, I take moral agency to be the capacity to 

act in light of moral reasons.14  Moral agency can be contrasted with rational agency, 

which involves the capacity to know something about causality such as if one does x, 

then y would happen, and the capacity to bring about something intentionally.  It can 

also be contrasted with autonomous agency, which involves the capacity to determine 

one’s life course (autonomy) and the capacities to pursue these courses (liberty).  A 

moral agent need not act morally all the time or at all.    

 The genetic basis for moral agency is the set of physical codes that generate 

moral agency.  In human beings, this set of codes is located in their genome.  We 

know this because a lot of complexity is needed as the developmental basis for a 

complex adaptive phenotype like moral agency, and the genome contains a significant 

proportion of this complexity.  Also, the capacity for moral agency is grounded in 

psychological capacities such as rationality and empathy that uncontroversially have a 

genetic basis.  Indeed, rationality and empathy, two essential components of the 

capacity for moral agency, develop in all normal human beings according to a fairly 
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predictable schedule.15  If the capacity for moral agency did not have a genetic basis, 

the development of its essential components would not be so regular. 

 At present, we do not know exactly which set of genes is necessary and 

sufficient for the genetic basis for moral agency (though rapid advances in genomic 

technologies might mean that we could have this knowledge sooner than we think).  

Also, it seems that some genes may be necessary not only for the genetic basis for 

moral agency but also for some other general capacities.  But we can talk about a 

genetic basis for moral agency as long as there are genes that definitely play no role in 

forming the genetic basis for moral agency.  For example, the genes for my toe nails 

or a gene whose expression serves only to produce pigment in the eyes probably play 

no role in the formation of the genetic basis for moral agency.  Moreover, I shall 

shortly draw a distinction between genes that make up an attribute and genes that 

undermine the development of an attribute, a distinction that could help us further 

narrow the set of genes that is necessary and sufficient for the genetic basis for moral 

agency. 

 It should be mentioned that some people are hostile to the idea of a genetic 

basis for human behavioral traits.  A reason for this hostility is due in part to the fact 

that historically, there have been racist and sexist attempts to show that human beings 

of a certain race or gender have the genetic basis for higher intelligence than human 

beings of another race or gender; and these attempts typically fail to consider 

seriously the role that non-genetic factors play in the development of intelligence.   

Hence, by association, these people might also be hostile to the idea of a genetic basis 

for moral agency. 

 However, the genetic basis for moral agency, as I understand it, gives rise to a 

capacity and not a behavioral trait.  This means that the fact that human beings have 
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the genetic basis for moral agency does not mean that they will act morally.  Also, 

nothing I have said precludes the idea that non-genetic factors are also necessary for 

an adequate development of moral agency.  Indeed, the idea of a genetic basis for 

moral agency is compatible with the idea that much of the complexity needed for the 

development of moral agency is located in the developmental environment, a 

developmental resource that has been specifically adapted to afford the development 

of moral agency (in a niche construction-type way). 

 Here it is worth making two further points regarding the genetic basis for 

moral agency. First, the idea of a genetic basis does not mean that there is only one 

way this genetic basis can be sequenced or realized.  In fact, this genetic basis could 

be multiply realizable.  That is, it could be the case that in certain environments, 

certain genes, A, B, C, might be the genetic basis for moral agency for a particular 

being, while in certain other environments, genes D, E, F would be the genetic basis 

for moral agency in the same being.16 

 Secondly, to have the genetic basis for a certain attribute, the genes that make 

up that attribute must be activated and be coordinating with each other in an 

appropriate way.  A being does not have the genetic basis for a certain attribute if a 

being just possesses somewhere in its genome the genes that could make up the 

attribute, but these genes are either not activated or are scrambled in such a way that 

they do not coordinate with each other in an appropriate way.  To support the point 

about coordination, consider the following: Suppose there is a book containing many 

random words, which if put together in the right way, would result in a Shakespeare 

book.  That book would not be a Shakespeare book just because it contains the correct 

words; those words must be organized in the right way.   
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 How do we know that all human beings have the genetic basis for moral 

agency?  We know that all normal functioning human beings and those at the 

beginning of life (e.g. infants, young children, fetuses) who will develop normally 

have this genetic basis, since they exercise moral agency or will exercise it; and after 

conception, the genetic codes of a human being do not change very much, if at all. We 

also know that most comatose human beings have this genetic basis, because they 

have exercised moral agency.  Most of the causes of anencephaly are not genetic but 

are caused by environmental factors such as folic acid deficiency.17  So we can assume 

that many of those with anencephaly also have this genetic basis.18  Moreover, those 

with mild mental retardation, such as children with Down syndrome, typically exhibit 

some moral agency.  This suggests that they also have the genetic basis for moral 

agency.19   

  Finally, to see how those severely defective human beings whose conditions 

are the result of genetic defects rather than environmental factors would also have this 

genetic basis, it is useful to distinguish between genetic defects of the genes that make 

up an attribute and genetic defects that undermine the development of an attribute.  

For example, consider a human being born without a hand.  This may be because this 

human being lacks the genes to form the hand, or it may be that certain conditions 

needed for the genes to form the hand, e.g., prenatal nutrition, were blocked or 

lacking.  In the former, this human being would not have the genetic basis for having 

a hand, since the human being lacks the genes that make up the hand.  In the latter, the 

human being would still have the genetic basis for having a hand, because the genes 

that make up the hand are there and active, but they were blocked from developing 

because of certain conditions.  
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  On this distinction, the genetic defects that we are likely to encounter in these 

severely defective human beings are not defects in the genetic basis for moral agency 

but at best defects that undermine the development for moral agency.  For example, 

consider Phenylketonuria (PKU), Tay-Sachs, Sandhoff Disease and a whole cluster of 

about 7000 other kinds of genetic disorders, which are caused by the mutation of a 

gene.20  The gene is typically necessary for producing a certain protein or enzyme, 

which is then needed to change certain chemicals to other chemicals or to carry 

substances from one place to another.  Mental retardation and other defects are 

typically caused by abnormal build-ups of certain amino acids that become toxic to 

the brain and other tissues, because the cell is unable to process these amino acids 

owing to the mutation.  But with treatment of a low enzyme diet as soon as possible in 

the neonatal age, normal growth and cognitive development can be expected in many 

cases.  For our purpose, this shows that the brain tissue has initially developed 

normally and would have continued to do so except for the abnormal build up of the 

amino acids. Therefore, following the distinction between genetic defects that make 

up an attribute and genetic defects that undermine the development of the attribute, 

single gene defects seem to be cases of the latter rather than the former.  Given this, 

one can say that human beings who have these kinds of genetic defects most likely 

have the genetic basis for moral agency.21  

   It might be necessary to concede that there is a theoretical possibility that a 

human being could lack the genetic basis for moral agency, even if all present cases of 

deletions are not cases in which human beings lack this basis.22  In particular, owing to 

advances in genetic engineering, someone might be able to create such an individual 

artificially.  Of course, it could be questioned whether such an individual would be a 

human being at all.  This raises the difficult issue of what makes a being human, and 
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whether the genetic basis for moral agency is an essential human property.  At 

present, I do not know of a good answer to this question.  Consequently, it should be 

admitted at least for now that it is theoretically possible that a human being could lack 

the genetic basis for moral agency.  Still, we can conclude that for practical purposes, 

virtually all living human beings we are likely to encounter will have the genetic basis 

for moral agency. 

 

  The claim that the genetic basis for moral agency is sufficient for rightholding 

is attractive for several reasons.  First, as this account practically supports the widely 

held intuition that all human beings are rightholders, for many, this would be a reason 

in favor of it.   

  Secondly, the genetic basis for moral agency is an identifiable, actual, physical 

attribute.  This means that this account meets one of the primary conditions of the 

Species Neutrality Requirement.  It also means that this account avoids speciesism.  

Indeed, if we were to learn that chimpanzees or some other animals have the genetic 

basis for moral agency, then they would be rightholders.   

Thirdly, this account captures what is intuitively appealing (at least to some) 

about the species norm account, namely, it too is motivated by the thought that ‘the 

kind of being that is typically characterized by moral agency’ should be a rightholder.  

However, the genetic basis for moral agency account offers a more adequate 

interpretation of this claim, because on this account, one actually possesses an 

identifiable, actual, physical attribute and is not just a member of a group that 

possesses this attribute.  In fact, this account can handle the kind of objection posed 

by McMahan against the species norm account.  If a Superchimp has a rational nature 

as a result of gene therapy, this account can accommodate this case by locating this 
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nature in the genetic makeup of the Superchimp.  Or, if Superchimps come to 

outnumber the normal chimpanzees, this account can explain how the two groups can 

be treated differently, if, for example, the Superchimps have the genetic basis for 

rational nature while the normal chimpanzees do not. 

 Finally, since the genetic basis for moral agency is only a sufficient condition 

for rightholding, it avoids the intuitive cost of denying the status of rightholding to 

those non-human animals or other beings who may plausibly qualify as rightholders 

but who may not have the genetic basis for moral agency.  For example, even if a dog 

does not have the genetic basis for moral agency, the dog could still be a rightholder 

on other grounds.  Or, suppose it were possible to genetically engineer a being to lack 

just one gene for the genetic basis for moral agency and still to be human, although 

this human being would not have the genetic basis for moral agency, this human 

being could still be a rightholder on other grounds.    

Here it is worth mentioning that it is possible that some beings, e.g. some alien 

being or some super artificial intelligent being, could be made up of non-genetic, that 

is, non-carbon-based, isomorphic material, and still possess something functionally 

similar to the genetic basis for moral agency.   In my view, they would also be 

rightholders, given that they have the physical basis for the development of moral 

agency even though they do not have the genetic basis for moral agency.  Hence, a 

more precise name for this account should be the ‘physical basis for the development 

of moral agency’ account of rightholding.  However, since most of the living beings 

we know are genetic-carbon based life forms, to keep things simple, I shall continue 

to refer to this account as the genetic basis for moral agency account.     

The intuitive appeal of the genetic basis for moral agency account of 

rightholding should be easy enough to grasp.  Some people might of course not share 
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these intuitions and they might demand that one produces an independent argument as 

to why one should believe this account.  This demand may not be entirely fair though, 

since, as far as I am aware, those who advance other criteria for rightholding typically 

offer no non-circular, independent arguments for why their preferred criterion is 

relevant for rightholding.  To give just one example, suppose one holds the view that 

if X has actual sentience, then X is a rightholder.  It might be asked, why is this so?  

Asserting that ‘pain is bad’ does not seem to be providing an independent argument 

for this account.  Arguably, this is just a circular way of restating that actual sentience 

is relevant.  In any case, since my aim here to set out clearly the genetic basis for 

moral agency account and not to argue that it is the correct account of moral status, I 

shall leave this matter here.  What I shall try to do in the remaining parts of the paper 

is to consider some possible objections to this account and to respond to these 

objections on its behalf.     

 

III. Just a Potentiality Account? 

To start, some might wonder if the genetic basis for moral agency account is just a 

potentiality account in disguise.  That is, it might be thought that having the genetic 

basis for moral agency is just having the potential for moral agency.  As such, so the 

argument goes, the genetic basis for moral agency account contributes nothing new to 

the debate and inherits all the problems that have been attributed to the potentiality 

account.   

First, even if the genetic basis for moral agency account were just a 

potentiality account, this may not be a problem, because the arguments against the 

potentiality account are not conclusive.  I do not want to defend the potentiality 
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account here, but let me present two oft-rehearsed arguments against the potential 

account.  One goes as follows:   

1. According to the potentiality account, if X is a potential F, then X has the 

same rights and interests as an actual F, where F could be a rightholder, 

human being, person, and so on. 

2. However, potential F’s typically do not have the same rights and interests 

as actual F’s.  For example, a potential president does not have the same 

rights and privileges as an actual president. 

3. Therefore, the potentiality account is mistaken.   

Clearly, proponents of the potentiality account would deny premise 1.  No such 

proponent would hold the view that a potential rightholder has the same rights and 

interests as an actual rightholder.  A more plausible interpretation of the potentiality 

account is something like “If X has the potential for V, where V denotes attributes 

such as moral agency, sentience, and so on, then X is an F, where F could be a 

rightholder, human being, person, and so on.”  For example, A.I. Melden has 

proposed that if X has the potential for moral agency, then X is a rightholder. 23  If so, 

a proponent of the potentiality account need not be making the kind of mistake that 

this argument attributes to her.   

The other oft-rehearsed argument against the potentiality account is that if the 

potentiality account were correct, then sperm and ova would be rightholders, because 

on some notion of potential, they would be regarded as having the potential to be 

rightholders.24   

However, the term ‘potential’ has different meanings.  It can mean ‘possible.’  

For example, flour, water, eggs and raising powder have the potential to become a 

cake, which means that it is possible for these ingredients to become a cake.25  
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‘Potential’ may sometimes also mean ‘probable.’  For example, one may say that the 

Lakers have the potential to win the NBA Championship.  By this, one may mean that 

there is some probability that the Lakers will win the NBA Championship.  Finally, 

‘potential’ may mean that an entity, which has a certain nature, has an inherent 

capacity to realize its particular nature.  For example, one may say that an acorn has a 

potential to become an oak.  This may mean that the acorn has the inherent capacity to 

realize its nature of being an oak.26   

On the most plausible reading of potential, namely, in the third sense, sperm 

and ova do not have the inherent capacity to realize the nature of being an agent.  At 

best, they have the inherent capacity to realize their nature of being functioning sperm 

and ova.  Indeed, as Joel Feinberg has pointed out, critics who continue to insist that 

the potentiality of the sperm and ova is identical to the potentiality of the zygote are 

vulnerable to a reductio ad absurdum, namely, “[a]t the end of that road is the 

proposition that everything is potentially everything else, and thus the destruction of 

all utility in the concept of potentiality.  It is better to hold this particular line at the 

zygote.”27  Hence, the argument that sperm and ova could be rightholders is also not a 

problem for the most plausible potentiality account.   

In any case, having the genetic basis for the development of a particular 

attribute is not the same thing as having the potential for a particular attribute.  

Consider a human being, Joe, with hands.  We would say that Joe actually has hands 

and that Joe had the potential to have hands.  But suppose Joe’s hands were 

accidentally sawed off in a wood factory.  We would say that Joe no longer actually 

has hands and that Joe does not have the potential to have hands.  However, we can 

still say that Joe has the genetic basis for the development of hands, because Joe still 

has the genes for the development of hands in him.  Indeed, if Joe has a child, the 
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child will most likely develop hands.  Or, consider another example.  Friends of the 

potentiality account typically would accept that anencephalic infants do not have, and 

individuals in irreversible coma no longer have, the potential for moral agency.28  As I 

have argued earlier though, anencephalic infants and individuals in irreversible coma 

both still have the genetic basis for moral agency.  If so, having the genetic basis for 

the development of a particular attribute such as moral agency is not the same thing as 

having the potential for a particular attribute such as moral agency.   

 

IV. Only Actual Agency Matters 

As another possible objection, other people might argue that surely moral agency 

matters only if one can actually exercise it.  On this view, the possession of the 

genetic basis for moral agency does not matter.  What matters is that one actually has 

the capacity to act in light of moral reasons.  Indeed, some people will say that the 

value of the genetic basis for moral agency is entirely derived from the value of actual 

moral agency.  

 But actual moral agency cannot be the sole ground for rightholding.  The 

reason is that if rightholding served any function at all, one would be the following:   

 

If and when the rightholder’s interest is in conflict with the same kind of 

interest, that is, with the comparable interest, of a non-rightholder, the 

rightholder’s interest should prevail.   

 

A corollary of this is that if one were to give the interest of a non-rightholder priority 

over the comparable interest of a rightholder, then one would be acting wrongly.   
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 For example, normal adult human beings are typically regarded as 

rightholders, whereas normal adult turtles are not (Those who believe that all animals 

have rights may be unhappy with this example.  If so, I suggest that they substitute the 

turtle with whatever they would regard as a non-rightholder. The general point would 

remain valid).  Suppose this is correct, and suppose rightholding has the function I 

suggested, this means that if and when the interest of a normal adult human being 

conflicts with the comparable interest of a normal adult turtle, one ought to give the 

interest of the human being more weight.  Hence, if a normal adult turtle and a normal 

adult human being both require rescue (suppose both are crossing the street and are in 

danger of being hit by oncoming traffic), and suppose that one can only save one of 

them, then one ought to save the human being, because the turtle is not a rightholder 

while the human being is.  If one did not do this, then one would be acting wrongly.  

This does not mean that one does not have any duties at all regarding non-

rightholders.  For example, if a turtle requires rescue and it would cost one little effort 

to save it, it seems that one would have a duty to save the turtle.   It also does not 

mean that any interest of a rightholder would be more important than any interest of a 

non-rightholder.  If the turtle requires rescue and it would cost one little effort to save 

it, and suppose that I, a rightholder, am having a cup of tea at the moment, it seems 

that I may have a duty to save the turtle even if my tea may become cold.    

If actual moral agency is the sole ground for rightholding though, adult human 

beings would be rightholders while human infants would not be, as the latter do not 

have actual moral agency.  If rightholding has the function I suggested, it would mean 

that an adult human being’s interest should be given priority over the comparable 

interest of an infant.  And, if one were to give an infant’s interest priority over the 

comparable interest of an adult human being, then one would be acting wrongly.  Yet, 
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it is often permissible to give the interests of infants priority over the comparable 

interest of adult human beings.  For example, suppose a human baby and a human 

adult who has only a short period to live are drowning, and one can only save one of 

them.  It seems permissible to save the baby rather than the adult.  Or, in a high sea 

when a ship is sinking, it seems permissible to give infants the priority to be in the 

lifeboat instead of the adults.29  These examples suggest that either we are wrong to 

think that it is sometimes permissible to give infants preference over adults, or actual 

moral agency is not the sole basis for rightholding.  Our intuition is that it is at least 

permissible and not morally wrong to give infants preference over adults.  This 

suggests that actual moral agency cannot be the sole ground for rightholding. 

Some might say that the human baby versus human adult case is not a case in 

which comparable interests are at stake.  In particular, it might be said that from the 

perspective of a whole lifetime, the baby has more at stake, because all things being 

equal, it has more years of good life to lose.30  However, suppose the choice was 

between the same adult (a rightholder with only a short time to live) and a long-living 

turtle (a non-rightholder, which would lose many years of good life as a result of 

death).  It would not be permissible to save the turtle just because it has more years to 

lose.  So the fact that the baby may have more years of good life to lose cannot be the 

reason why it is permissible and not morally wrong to save the baby.   

But even supposing that the baby and the human adult both have the same 

number of years to live, it still seems permissible to save the baby at least sometimes. 

For example, it seems permissible for a mother to save her baby instead of a stranger.  

One might add that this is so not just because it is her baby.  Indeed, suppose the 

mother was instead faced with the choice of saving her turtle or a stranger, both 
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having comparable interests at stake. Even though it is her turtle, it would be wrong 

for her to save the turtle, given that the turtle is not a rightholder.   

Others might argue that the problem is that the status of rightholding does not 

have the function I discussed above.  They might point out that sometimes non-

rightholders’ interests are given priority over the comparable interest of a rightholder.  

For example, suppose to rescue an adult human being who only has a short period to 

live, one must blow up a gigantic planet that contains many wonderful life forms, 

none of which are rightholders.  One might decide against blowing up the planet.  If 

so, this seems as if non-rightholders’ interests can sometimes be given priority over 

the comparable interest of a rightholder.   

However, the argument that the status of rightholding has the function I 

discussed above need not claim that the interest of a rightholder can never be 

outweighed by any amount of non-rightholders’ interests.  In fact, the rule implies that 

the comparison should be one to one, that is, one rightholder’s interest versus a 

comparable interest of a non-rightholder; and, not one to a larger number.  On a one to 

one basis, I cannot think of an example where it would be permissible to give 

preference to a non-rightholder’s interest over a comparable interest of a rightholder.  

At the same, there are many instances where it seems permissible to save an infant’s 

life over that of an adult human being, even if the infant does not have more to lose.   

Still others might suggest that perhaps we save the infants not because the 

infants are rightholders but because in doing so, we would be promoting the interest 

of rightholders, namely, the interest of the parents.  This argument may have some 

plausibility if the choice is between saving an infant and the infant’s parent, and the 

parent has given indications that he would want the infant rather than himself to be 

saved.  But even when the choice is between saving an infant and an unrelated adult 
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human being, it often still seems permissible to give preference to the infant.  If this is 

right, this is one reason why actual moral agency cannot be the sole ground for 

rightholding. 

 

V. Actual Agency Matters More 

Still other people might accept that the genetic basis for moral agency matters 

somewhat for moral status, but they might insist that actual moral agency always 

matters more, and therefore, only those with actual moral agency should be 

rightholders.  For example, suppose an IVF clinic is burning and one could either save 

an embryo, which has the genetic basis for moral agency, or a five-year-old child, 

who has actual moral agency.31  It seems that one should save the five-year-old.  If so, 

this seems to show that actual moral agency matters more. 

First, this case does not show that actual moral agency always matters more.  

Imagine a variant of this case in which another IVF clinic is burning, and there is 

another embryo and another five-year-old child.  This time though, the five-year-old 

child has inhaled too much smoke, has temporarily passed out, and will die soon (in a 

few days time) and the embryo happens to belong to you.  You have been desperately 

trying to have a child for years and the doctors tell you that this time there is a very 

good chance you will succeed, but that this is your last chance to have your own 

biological child.  Is it so intuitively clear that you should save the five-year-old?  My 

intuition is not as clear in this case.  Indeed, I think you may be permitted to save your 

last embryo.  Note that suppose the alternative is between saving the five-year-old and 

saving, for example, your beloved Picasso painting.  Clearly, you should save the 

five-year-old.  This suggests that the reason why you may be permitted to save the 

embryo in this case is not just because the embryo is your embryo, since the Picasso is 
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also your Picasso.  If this is right, there may be certain circumstances in which saving 

someone with the genetic basis for moral agency matters more than saving someone 

with actual moral agency. 

In any case, it is not necessary to deny that often an actual moral agent will 

matter more than a being with just the genetic basis for moral agency.  But this would 

not show that the two beings have different moral status.  Indeed, when a stranger and 

one’s partner are both drowning, other things being equal, one’s partner typically 

matters more than the stranger; but this would not show that the two have different 

moral status.   

  Because an embryo typically has a greater future potential than a grown child, 

some people might worry instead that the genetic basis for moral agency account 

implies that we should always save the embryo rather than the child.  This implication 

need not follow.  First, just as there could be agent-relative reasons for choosing one’s 

embryo, there could also be agent-relative reasons for choosing one’s grown child, 

even if the embryo indeed has a greater future potential.  Secondly, there could also 

be agent-neutral considerations why one would choose the grown child over the 

embryo.  In particular, it could be argued that the embryo will have little or no time-

relative interests while the grown child may have very strong time-relative interests.32  

To have time-relative interests is to be able to stand in some psychological relations to 

one’s future and past selves.  The strength of one’s present time-relative interests 

depends on how strongly one is psychologically connected to those future and past 

selves.  For example, an infant will typically have weaker time-relative interests in 

continuing to live than a grown adult, since an infant has little or no awareness of his 

or her future self.  Similarly, the embryo will have little or no time-relative interests, 

since the embryo will not have the required capacities to be able to stand in some 
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psychological relations to the embryo’s future and past selves.  The grown child, on 

the other hand, may have very strong time-relative interests, since the child could by 

then have fully developed psychological capacities.  If so, this could provide an agent-

neutral reason to choose the grown child over the embryo, because although the 

grown child may have less future potential, the grown child may have stronger time-

relative interests.  Still, the fact that there is a difference in time-relative interests 

between the embryo and the grown child need not be taken to mean that there is also a 

difference in moral status.33 

 

VI. Anencephalic Infants and Embryos Cannot Have Interests 

Some people might ask, in what sense can anencephalic infants and embryos have 

interests that can ground rights?  Following Feinberg, many people hold that to have 

an interest is to be interested in something, which requires that one has the capacity to 

desire and want things and to be self-aware.34  Given that anencephalic infants and 

embryos lack brains, they lack the capacity to desire and want things.  Consequently, 

on this view of interest, they cannot have interests that can ground rights. 

First, it is worth pointing out that healthy newborn infants would also not be 

able to have this kind of interest.  Indeed, newborn infants are hardly self-aware.  In 

fact, it has been argued that infanticide is permissible given that newborn infants 

cannot have this kind of interest.35  Surely, this is a bullet one would not want to bite 

too quickly.   

Secondly, unless proponents of this point wish to win the argument by 

stipulation, there is an alternative view of interest that is equally common and 

plausible.  That is, one can have an interest if something is in one’s interest, namely, if 

something can affect one’s flourishing, even if one is not able to be interested in it.36  
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For example, as a number of writers have argued, it is in the interest of a plant to be 

watered, as the plant will die if it does not receive adequate water, even though the 

plant is not able to be interested in being watered.37   Or, an individual in a deep coma 

can have an interest in being fed, even if the individual cannot desire being fed.  If 

plants or individuals in deep coma can have this kind of interest, then anencephalic 

infants and embryos can also have this kind of interest.  For example, it may be in 

their interest not to be destroyed or mutilated, not to be used as food or objects of 

experimentation or play, and possibly not to be used as sources of organs.  Some 

people might insist that plants cannot have interests because according to them, plants 

are merely valuable in so far as they are valuable to us, and not for their own sake.  

But from a biological perspective, a plant can certainly need water for its own sake.  

In any case, there is no reason to think that anencephalic infants and embryos cannot 

be valuable for their own sake and cannot have interests in this sense.    

 Thirdly, Feinberg defends the more restrictive notion of interest because he 

holds the view that being able to have an interest is a sufficient condition for 

rightholding, and the view that entities such as plants cannot be rightholders.38  

However, one can deny that being able to have an interest is a sufficient condition for 

rightholding.  If so, there would be less pressure to have this restrictive notion of 

interest.  On a view according to which having an interest and having rights are two 

different matters, the fact that a plant can have interests would not mean that it is a 

rightholder.  Indeed, anencephalic infants and embryos are rightholders because they 

have the genetic basis for moral agency, and not just because they can have interests. 

   

VII. A Reductio? 
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The last objection I will consider here is that some might think that the genetic basis 

for moral agency account faces a possible reductio ad absurdum.  According to this 

line of thought, it seems that every human cell has the genetic basis for moral agency, 

since theoretically it is possible to produce a human being from any human cell.  But 

if every human cell has the genetic basis for moral agency, would it not follow that 

every human cell is a rightholder?  Clearly, human cells are not rightholders.  So there 

must be something wrong with this account. 

  This argument fails however because human cells are not beings; they are 

parts of a being.   It is not so easy to distinguish a being from parts of a being, but it 

seems that the kind of being at issue is some sort of a self-contained organism that is 

ready to develop into an individual or that is developing as an individual as long as 

nutrients and normal developing conditions are provided.  On this view, a human cell 

is not a being, because it is not a self-contained organism ready to develop into an 

individual or that is developing as an individual as long as nutrients and normal 

developing conditions are provided.   

  Moreover, for a human cell to become a human being, its nature must be 

significantly changed – to the extent that it would stop being a human cell.  

Specifically, given present technologies, one must de-differentiate the genetic 

material of a human cell, that is, make the cell unspecialized, e.g. make a skin cell 

into an unspecialized cell; and transfer the genetic material to a viable egg.  As I noted 

before, for a being to qualify as having the genetic basis for moral agency, it is not 

enough just to have the genes for the genetic basis for moral agency located 

somewhere in the being; these genes must be activated and be coordinating with each 

other in the appropriate manner, which is not the case with normal human cells.   
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  This last point allows us to respond to some hypothetical examples involving 

injecting or integrating the genes for the genetic basis for moral agency into non-

human entities.  For example, suppose we injected these genes into a cabbage, would 

the cabbage be a rightholder?39  To answer this question, we should inquire whether 

these genes are integrated into the cabbage or not.  If they are, then the cabbage may 

no longer be a cabbage, since its nature may have changed.  In such a case, the 

resulting being may be a rightholder, given that it has the genetic basis for moral 

agency.  A real life parallel may be transplanting human genes into a rabbit egg and 

creating an embryo with human characteristics.40  Arguably, such an entity may be a 

rightholder.  On the other hand, suppose that the genes for the genetic basis for moral 

agency are not integrated into the cabbage, but instead these genes just sit inside the 

cabbage.  In such a case, the cabbage may not have the kind of moral status that a 

cabbage with integrated genetic basis for moral agency may have.   

 

VIII. Conclusion 

In this paper, I proposed that the genetic basis for moral agency account of 

rightholding can allow all human beings to be rightholders without being speciesist.  

Although I did not try to argue that this account is the correct account of human moral 

status, I did argue that this account is different from a potentiality account and that it 

is preferable to an actual moral agency account of human moral status.  While it was 

beyond the scope of this paper to consider all issues arising from this account, I have 

laid out some of its particular strengths.  By being able to incorporate the intuition that 

an appropriate account of rightholding should be species neutral and by being able to 

explain how all human beings are rightholders, the genetic basis for moral agency 

account appears to provide a real and coherent alternative to present accounts of 
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rightholding and therefore deserves further study and to be part of the debate about 

the foundations of human moral status.41   
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